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PER CURI AM

Troy Luke Burks, a South Carolina inmate, appeals from
the district court’s order granting summary judgnent in favor of
t he Def endants on his 42 U S.C. § 1983 (2000) conplaint. W affirm
in part, vacate in part, and remand for further proceedi ngs.

On April 5, 2002, while an inmate at Allendale
Correctional Institution, Burks was attacked by five inmates who
entered his cell. According to Burks, when the i nmates approached

his open cell door:

| . . . used the enpty | ocker sitting by the door
to try to block them out and bang it against the
door to alert Sgt. Felder who was sitting down
stairs less than 10 feet away . . . . \Wen |
started banging the netal |ocker against the door
everyone stood facing ny door including Sgt. Fel der
who di sappeared under the wal kway because he was
afraid to intervene out of fear of being injured
due to the fact he was alone . . . . Everyone in
the dormincluding Sgt. Felder was attracked [sic]
to take a look up at the loud noise and fury of
novenent when not hi ng el se was goi ng on.

Burks al so submitted an affidavit fromR cky Johnson, an

i nmat e who witnessed the attack, stating that:

On April 5, 2002, . . . while sitting on the T.V.
benches with other inmates, | noticed and heard (5)
five nusliminmates running up in inmate Troy Burks
roomupstairs . . . . As they ran in, it appeared
they were being pushed back by sonme netal | ocker
whi ch was naking a | oud banging noise . . . . After

approximately 5 m nutes of pushing and | oud cursing
and threatening remarks fromthe 5 nusliminmates,
they were able to over power inmate Burks and enter
his room. . . . | notice Sgt. Felder was standing
and | ooking up at the assault but instead returned
back to his desk and sit back down, out of sight.
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After the attack, Burks | ocated Sgt. Fel der and requested
medi cal attention; Burks was treated at a | ocal enmergency room and
rel eased. Burks’ nedical records reveal that he was stabbed in the
face and upper left chest area with a twel ve-inch shank, requiring
mul tiple stitches in both areas.

Following a disciplinary hearing, Burks and another
inmate were both convicted of fighting and Burks was placed in
adm ni strative segregation. Prison officials debited Burks’ prison
trust account to pay for his hospital bill.

Burks filed the underlying 8 1983 conplaint alleging
t hat : (1) prison officials knew of a pervasive risk of harmto
inmates and failed to institute neasures to prevent the attack
(2) Sgt. Felder deliberately failed to do anything to stop the
attack once it began; (3) Burks was denied due process at his
disciplinary hearing; (4) Burks was unconstitutionally kept in
solitary confinenent after the attack; and (5) prison officials
illegally took noney out of Burks’ trust account to pay his nedi cal
bills.

The district court granted summary judgnent in favor of
all the Defendants as to all of Burks' clainms. For the reasons
that follow, we vacate the award of sunmmary judgnment with respect
to clainms (2) and (5) and remand for further proceedings. Wth
respect to the remaining clains, our reviewof the record discl oses

no reversible error. Accordingly, we affirmas to those clains for
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the reasons stated by the district court. See Burks v. Pate, No.

CA- 02-4014-3-20 (D.S.C. Mar. 25, 2004).
This court reviews de novo a district court’s order

granting summary judgnment. Providence Square Assocs., L.L.C V.

GDF., Inc., 211 F.3d 846, 850 (4th G r. 2000). Sunmmary judgnment

is appropriate when there is no genuine issue of material fact

given the parties’ burdens of proof at trial. See Fed. R Cv. P

56(c); Anderson v. Liberty Lobby, lInc., 477 U S. 242, 247-48
(1986) . In determ ning whether the noving party has shown that
there i s no genuine issue of material fact, a court nust assess the
factual evidence and all inferences to be drawn therefromin the

light nost favorable to the non-noving party. See Smith v.

Virginia Commonwealth Univ., 84 F.3d 672, 675 (4th Gr. 1996) (en

banc) .

Wth this standard in mnd, we find that the district
court erred in granting summary judgnent in favor of Sgt. Fel der on
Burks’ claimthat he failed to take any action to stop the attack.
The Ei ght h Amendnent i nposes a duty on prison officials “to protect
prisoners from violence at the hands of other prisoners.”

Farnmer v. Brennan, 511 U. S. 825, 833 (1994). To establish a claim

under 8§ 1983 for failure to protect fromviol ence, an i nmate nust
show. (1) “serious or significant physical or enotional injury,”

De’ Lonta v. Angelone, 330 F.3d 630, 634 (4th Gr. 2003); and

(2) that the prison officials had a “sufficiently cul pabl e state of



mnd.” Farner, 511 U.S. at 834 (internal quotation marks omtted).
This court has observed that:

[Clorrectional officers who are present when a
violent altercation involving an arned inmate
erupts and fail to intervene immediately do not
violate the E ghth Amendnment if officers are
unarmed, unaware of a risk of harm prior to the
altercation, and take reasonabl e steps to i ntervene
safely . . . . By the sane token, . . . a
correctional officer who stands by as a passive
observer and takes no action whatsoever to
i ntervene during an assault violates the rights of
the victiminmate. See Gordon v. Leeke, 574 F.2d
1147, 1152 (4th Cr. 1978). Gordon does not
suggest whether the officers knew about the
potential violence before the attack or whether
they were nerely present when the fight broke out;
nevertheless, the plaintiff stated a viable claim
as a result of the officers’ failure to take any
action what soever.

Qdomv. South Carolina Dep’t of Corrections, 349 F.3d 765, 773 (4th

Cir. 2003).

Al though the district court determ ned that Burks had
present ed evi dence of significant physical injury and evi dence t hat
Fel der could see and hear but did nothing to prevent or stop the
attack, the court nevertheless did not believe that the evidence
presented by Burks was sufficient to defeat summary judgnent.
Not wi t hst andi ng Burks’ affidavit and the affidavit submtted by the
inmate witness, the court relied on a photograph submtted by the
Def endants with their notion for summary judgnment to concl ude t hat
“it would have been physically inpossible for Felder to see,
eval uate or be subjectively aware of the altercation and the risk

of harmto Burks.”



However, the photographs submtted by the Defendants

actually corroborated Burks’ (and the witness’) version of the

events: i.e., that Felder saw the attack but intentionally
retreated to a desk where he would be out of sight. Second,
Fel der’s affidavits and the photograph created a genui ne issue of
mat eri al fact--whether or not Felder actually saw the attack and
took no action--precluding sunmary judgnent on this claim

We therefore vacate the award of summary judgnment in
favor of Sgt. Felder as to this claimand renmand to the district
court for further proceedings. See Odom 349 F.3d at 774 (“[W hen
we are presented with two reasonabl e i nferences, we are constrai ned
on summary judgnent to accept the one nost favorable to the non-
nmovi ng party”).

W also find that the Defendants were not entitled to
summary j udgnment on Burks’ claimthat they erroneously charged his
prison trust account $249 to cover the hospital emergency room
treatment he received after the attack

A prisoner has a protected property interest in his

prison trust account. Gllihan v. Shillinger, 872 F.2d 935 (10th

Cir. 1989) (holding that prisoner stated a clai munder § 1983 based
on prison’s assessnent of transportation costs against his trust

account); cf. Washlefske v. Wnston, 234 F.2d 179 (4th G r. 2000)

(finding that limted property interest in prison trust account did

not extend to any interest earned on that account). Therefore, a
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pri soner may not be deprived of those funds w thout m ninmum due

process. See Miullane v. Central Hanover Bank & Trust Co., 339 U. S.

306, 313 (1950) (holding that before one may be deprived of
property by adjudication, procedural due process requires prior
notice and hearing). W find no evidence in the record to show
t hat Burks was given notice and an opportunity for a hearing prior
to the debiting of his prison trust account.

The district court also concluded that debiting the
account was specifically authorized by South Carolina statute. The
South Carolina Code provides that prison authorities may deduct
from a prisoner’s inmate trust account the costs of *“nedical
treatment for injuries inflicted by the inmate upon hinself or
others.” S.C. Code Ann. 8§ 24-13-80 (2000). This statute does not
aut hori ze deduction for costs associated with treating injuries to
the inmate by other inmtes. W therefore vacate the award of
sumary judgnent to the Defendants on this claimas well and remand
for further proceedings. W dispense with oral argunent because
the facts and | egal contentions are adequately presented in the

materials before the court and argument would not aid the

deci si onal process.

AFFI RVED | N PART;
VACATED AND REMANDED | N PART




